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ISSUES IN EQUAL EMPLOYMENT OPPORTUNITY AND
AFFIRMATIVE ACTION: AN EXPERIENTIAL EXERCISE

Richard W. Beatty, University of Colorado
Craig Eric Schneier, University of Maryland

The passage of the Civil Rights Act of 1964 and the creation of the EEOC have had the effect of
putting pressure on companies and unions to cease overt discrimination and open additional job
opportunities in production-line and other “blue collar” jobs. In its first four years, the commission’s
investigations of alleged illegal discrimination resulted in the filing of a mere handful--fewer than two
dozen--federal suits to stop discrimination by employers or by unions. Most of the suits were against
small companies or union locals. It was not until mid-1968 that a suit was brought against the
nationwide operations of a large employer.

There are several reasons for the EEOC’s slow initial performance. Congress initially
appropriated about $2 million for it in 1964, but President Johnson did not name the commissioners
until well into 1965. The chairman was Franklin D. Roosevelt, Jr. But Roosevelt, after a few months,
resigned to run for political office. So roughly two years passed before the commission really began.
When it did, it found the administrative machinery provided by Congress slow and cumbersome.
Initially it could only investigate complaints against private employers, employment agencies, unions,
or labor-management apprenticeship programs. Upon finding illegalities, it could only try conciliation
and had to recommend to the Justice Department that suits be brought. The EEOC had no authority to
hold administrative hearings on its complaints or to ban illegal union or employer discriminatory
practice. Authority to hold such proceedings is a basic part of the power of other regulatory agencies
and accounts for the tremendous volume of their work. The EEOC has asked repeatedly for such
authority and Congress has refused to grant it, perhaps in part because of the Commission’s strong
advocacy position compared to other regulatory agencies.

A change came in 1972 when the Act was expanded to include state and local governments and
educational institutions. This provided coverage for 11 million and 4.3 million employees
respectively. There was also a change in procedure in that now the EEOC no longer viewed
discrimination as a single, isolated act, but viewed systematic discrimination which had disparate
effects on “protected groups.” The major charge to the EEOC was then to eliminate discrimination due
to race, color, religion, sex and national origin in hiring and upgrading all employee conditions. It was
also given the power to sue discriminatory employers.

Of the first 175,000 EEOC cases, 63 percent were found in favor of the complaintant and at least

250 suits have been brought against employers. In 1974 over 6,000 cases involving women were filed
and many traditional hiring requirements such as height,
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weight, working hours, childbearing, etc., have been ruled against. Millions of dollars have been paid
by organizations for their discriminatory behavior. The most famous of these is probably the AT&T
case which paid 15 million, 23 million, and 30 million to various management and non-management
groups for discrimination. Part of these payments were in the form of back pay, wage adjustments, and
promotion payments. Another case which involved nine steel companies (73 percent of the industry’s
output) paid 31 million in back pay ranging from $250 to $3,000 to minorities and women (22,800 of
a workforce of 347,000). The steel companies also established goals and time-tables concerning
seniority, transfer, earnings, promotions and test validity.

Although we can now see the impact the EEOC Guidelines have had (i.e., little criticism from
industry was received from 1966 to 1970), the now famous 1971 Griggs vs. Duke Power cases
changed all of that. In this case the United States Supreme Court said that, “The administrative
interpretation of the Act by the enforcing authority is entitled to great deference.” A more recent case
(Moody vs. Alberinarle Paper Co.) seems to have affirmed that the 1970 EEOC Guidelines on
(IjEm_pIovee Selection Program “entitled to great deference” as the procedures to be used in selection

esign.

It is in this context that it was felt necessary to design an experiential exercise in EEO and
Affirmative Action. The one discussed here can be used in various courses such as personnel
administration, labor relations, industrial relations, business and society, business and government,
labor law, etc. It may require some previous knowledge in human resource planning and personnel
selaction procedures, but can also be used as an introduction to both topics, especially with graduate
students.

The EEO aspect of the exercise focuses upon the inappropriate testing procedures in the past and
the legal aspects of selecting people--job discrimination. Basically, what is defined as job
discrimination is two factors. The first is the “adverse impact” that an organization’s selection
procedures may have on protected groups (minorities and women). The second is that there is no
discrimination even if the selection procedures demonstrate adverse impact provided they are also
shown to be job related. Therefore for discrimination in employment to exist an organization must be
using selection procedures which show adverse impact on protected groups that are not job related.
Further, not only must past practices causing adverse impact be eliminated but many organizations
must engage in proactive (Affirmative Action) practices to remedy past discrimination. The authority
for these proactive efforts comes primarily from Executive Order 11246 as amended.

The objectives of the exercise are thus;
1. To gain an understanding of the law as it relates to employment discrimination with

respect to selection procedures (i.e., job analysis, testing, performance, criteria, and the
validation of selection methods).
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2. To build skills in detecting and avoiding discriminatory practices as well as planning for
specific remedies through Affirmative Action programs.

Students are introduced to EEO/Affirmative Action by reviewing four major federal laws now
available for seeking redress for discrimination in employment: The Civil Rights Act of 1866; Title
V11 of the Civil Rights Act of 1964, as amended in 1972; the Age Discrimination in Employment Act
of 1967; and the Equal Pay Act of 1963. These as well as a few others are summarized in Figure 1.
Beyond these laws, the implications for personnel practice are then reviewed as summarized in Figure
2.

The experiential parts of the exercise consist of the following:

Part |
1. EEO/Affirmative Action
2.  Calculation of “adverse impact”
Part Il
1.  Affirmative Action proposed for a small manufacturer
2. Roles of Board members Part 111
1. Profile of a large city’s labor force
2. The Affirmative Action Format (uncompleted) for the city
Part IV
Basic company information for a major corporation
An in-basket of information for the new Personnel Administrator
Employment codes for the labor force employed by the organization
Profile of the organization’s labor force
Company breakdown
Affirmative Action Format (EEO-I) to be completed
Blank agenda to present the EEO/Affirmative Action plan to the Board of Directors

NoohkwhE

Each of these parts becomes more sophisticated. Thus, Part IV is much more difficult and time
consuming than Part 1. As students progress in their skills in selection validation and human resource
planning they may be given the opportunity to perform more difficult parts. The exercise also includes
a glossary of legal terms related to EEO/Affirmative Action issues. A comprehensive bibliography is
included here for those who might be interested in designing their own EEO/Affirmative Action
Exercise.

SELECTED READINGS IN EEO/AFFIRMATIVE ACTION

1. American Psychological Association, Taskforce on Employment and Testing of Minority
Groups, “Job Testing and the Disadvantaged,” American Psychologist, Vol. 24 (1969), pp.
637-650.
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Beatty, R. W. and C. E. Schneier, “Reducing Welfare Roles Through Employment: The
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Goodman, P., P. Salipante and H. Paransky, Hiring, Training, and Retaining the Hard-Core
Unemployed: A Selected Review,” Journal of Applied Psychology, Vol. 58 (1973), pp. 23-33.
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